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LIBERTY OF THE PRESS. 


Liberty of the Press bears an influential, vital influence upon 
every modern controversy. Republicanism is the medium will of an 
entire people, calculated in terms of government, and, while the de- 
terminate medium will is always sought and theoretically approved, 
the upheavals of minority opinion are the terror of all authority, and, 
as we must have authority and must likewise have freedom, both 
of opinion and of the expression of opinion, students of men collec- 
tively and individually have been as much at a loss how to manage 
and use human sentiments as inventors have been to harness and use 
the power of the ebbing and flowing tides. None have successfully 
controlled, none have satisfactorily explained, and great controversies 
have arisen over every unexplainable phenomenon suggested or ex- 
perienced, and yet the wealth of society, the brains of government 
and the lives of thousands of subjects have been exhausted and wasted 
in vain efforts to enforce the control of society over thoughts, opin- 
ions, beliefs and ideals of men. 

Liberty of the press is a right not to be wantonly abused, or used 
for selfish or revengeful purposes to damage or destroy property 
tights or privileges of other men. Every corporation and citizen has 
aright to establish a reputation, which when established is a property 
tight: every community has a right to guard every individual, so 
that everyone shall attain the highest efficiency. ‘The seat of the 
danger of free public discussion from press or platfrom lies in the 
unavoidable inequality of education and opportunity for advance- 
ment, and innate fondness for self-laudation of individuals or groups 
of individuals, who are moved by impulses for which there is no 
available avenue of expression, or who in their opinions refuse to 
investigate both sides of a question. It is good that the eternal years 
belong to Truth, for this beautiful tree grows slowly, and through 
the centuries must be many times over pruned and watered. A 
spontaneous suggestion from the mind of a child may be true or 
affected by some light of Truth received, but the teaching of ex- 
perience is not there, neither the test of experiment. It may take 
both repressive laws and repressive public opinion to protect the 
established reputations of men in authority from scandal or to: pro- 
tect public morals from malicious or obscene publications, while 
freedom of the press must be an absolute privilege, maintained to 
determine and present the opinions of the governed to their rulers. 
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There is no possible restriction under our Constitution upon 
either opinion or the expression of opinion by any citizen of his per- 
sonal convictions, but there is no privilege thus given to force rejected 
or undesirable conclusions and arguments upon those to whom they 
are distasteful. Equally with freedom of speech and of the press, 
good sense and respect for the opinions of others, especially of those 
in authority, must prevail, and minorities established by popular vote 
are like overruled judicial decisions; their authority is curtailed until 
re-established. 

In America toleration is so broad that through custom, in a gen- 
eration of peace, men regard as legal rights customary public leniency, 
which is not legally a privilege ; and, just as no land can be lost to the 
State by adverse possession, no rights of a State can be lost by cus- 
tom, for rules which apply to individual relationships regarding such 
privileges do not apply equally to governmental relationships. It is 
a principle of Liberty of the Press that it must be maintained con- 
structive of authority and destructive of treason. Some people are 
always picking at shadows and deformities unless their hands and 
minds are actively employed, but we must all learn never to fret 
about what we can help, but correct every fault immediately, and then 
never fret about what cannot be corrected. 

The public press is the tongue of the people and its duty is to 
express freely the national ideals, constantly guiding to higher, better 
planes of thought. All men have equal privilege to place their hob- 
bies or opinions before the people through all channels of free pub- 
lication, but when their actions pass from expression to proselyting 
methods there is at once invoked an equally just and meritorious 
right of counter attack; and the refusal of the privilege of attack and 
counter attack to contending opinions under any government is not 
a restraint upon freedom of the press. The peace of opinion as well 
as the peace of action must equally be preserved, even though it 
gives the prevailing opinion some seeming advantage. 

With every person seated in authority there must be a power 
to enforce all decrees, and at the same time all decrees must be rea- 
sonable, legal and equitable. A person in authority is a representative 
of the ideals of other men, and not his own, and hence must neither 
govern nor be governed by schools of thought not already incor- 
porated in the government of which he is a part. To a tyrannical 
ruler this detracts from the pleasure of rule, but the sound common 
sense of a democratic people‘seldom elects to office a tyrannical mind, 
and quickly deposes such men from authority, if by chance they have 
passed the censorship of the mean of public opinion. A monarch 
can not use for a lieutenant a man who insists upon grafting ideals 
of democracy upon every act of autocracy, for every ideal is radical 
which is in contradiction to the prevailing thought of a people 
Governments backed by a conscious, contented public opinion ar¢ 
self-operative, but the might of a majority is often quickly dissipate 
and destroyed by foolish overconfidence when a show of force ! 
relied upon to compel obedience, rather than to arouse the slower bu 
omnipotent power of public opinion to arise and hurl its forces upof 
the disorder. There is no known method of attack by force aga! 
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LIBERTY OF THE PRESS. 






the ideals of a people, once they learn to think and reason and have 


jpon . . 
confidence in leadership. A successful press must learn, observe and 


per- 












cted always reckon with these latent forces, for not even a Sultan dares 
they openly oppose the prejudices and fanaticisms of his people. All 
ress, reformers must have patience and use their right to reduce their 
hose thoughts to writing and place books in public libraries open to the 
vote conquest of truth over fallacy. 
until We cannot separate the idea of government from the thought 
of regulation by laws or by authority. Where public opinion codifies 
gen- the laws as their first act of freedom of the press, this first act is 
ency, destructive of that very freedom in the sense of depriving that free- 
o the dom of its susceptibility of freedom of expression. Yet the codifica- 
r CUuS- tion of laws is an act of freedom, and to receive the full benefit from 
such such codification the code should never be wantonly antagonized, 
It is but every change be added to the accepted rules of conduct, whenever 
| con- MM popular demand so decrees. Conformity to establish custom and 
le are MM regulation is not only the easiest but always the safest and best 
s and ## control, and it is a violation of the privilege of freedom of the press 
o fret HJ to urge opposition to free institutions of a democratic people. Politi- 
d then HH cal evolution comes by modifying, adding to, or subtracting from 
constitutions and never by revolution, and as evolution is always 
is to # conservative the spirit of the press of a nation must always be con- 
better HM servative. There is no such thing as liberty to destroy, but only to 
r hob- @@ build up and achieve, and yet liberty of the press must not conflict 
e pub- HJ with freedom of the individual, or in national life with freedom of 
elyting HJ majorities of individuals. Every generation must learn anew the 
torious # history of all national free institutions, to reverence these and make 
ck and #j no radical change inadvisedly. That is why almost impenetrable 
is not safeguards are placed around constitutional or judicial amendments, 
as well Mi because the oversight of expericnce, experiment and tradition has 
ugh it # been the cause of downfall of both monarchies and republics in the 
past, and will be the downfall of any land and people forgetting to 
_ power Mi respect established precedent and order. 
be rea- As we compare modern law with all the older codified laws of 
entativ¢ Mi which history has record, we are surprised to find how little variance 
neither appears in law, the variance generally being in the respect for law, 
y incol-Mi which is the real test of the height and power of civilization in a 
rannical lM nation. The power of a ruling authority is likewise not a measure 
common of respect for law, because fear is not respect, but is the cause of the 
al mind downfall of authority, because the moment the restraining power is 
.ey havei™ lost or disappears, there being no respect for authority, the same rule 
monarch of reason is at once overwhelmed by revolution. 
ig ideals The free press of a nation is, therefore, a most important instru- 
s radical ment to constantly maintain respect for law and authority and hold 


the Ship of State directed toward the goal of healthy political virtue. 
A free press acquires the widest and most influential educational 
power in a democracy, and without it no definite representative 
ation can continue, because, if the electors of representatives are 
ignorant, who shall be the choosers? So we prove beyond controver- 
tion that freedom of the press is one of the fundamental elements of 
agovernment of the people, by the people and for the people, and 
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in its proper channels cannot be denied unrestricted expression of 
every individual and national ideal. 

It is an inalienable right for any citizen to hold such opinion, 
dogma, doctrine or creed as he may adhere to, and to follow any 
occupation, trade or pursuit he may desire, if not contrary to the 
established national order, and every man is presumed innocent of 
wrongdoing until proved guilty. 

Expression of opinion by a free press as to the guilt of an accused 
person may not be merely unjust but legally a misdemeanor with- 
out any curtailment of the right of freedom of the press resulting; 
for lack of respect of courts is contempt of court, and no matter 
how powerful the press may be it must be subject to the same 
authority as applies to individuals. Every man shall have freedom 
to pursue his own happiness, secure in all his personal rights, for 
equality consists in treating inequalities as equals. Sudden action 
must be made impossible, in order to create thought and discussion 
before action, for we find that disinterested parties are always the 
best judges, just as we require every member of a jury to be disin- 
terested and uninformed, at least to such a degree as not to have 
formed an opinion. 

The religion of true democracy is the spirit of impartial justice 
and freedom both of opinion and of the expression of opinion. The 
press must learn to call Right right, and Wrong wrong, to face the 
tasks of life with sympathy, and yet to teach men with caution, au- 
thority and discretion. The safest rule is to honor every noble, char- 
itable act, destroying evil by refusing it publicity, for it is error to say 
that there can be no harm in the publicity of evil things, as many 
have stated in defense of Liberty of the Press. Base things need 
universal condemnation, like weeds, to be rooted up and burned by 
the fire. Yet facts concerning actual problems and experiences of 
life, straightforward, sincere and honest expression of truths, lend a 
moral purpose to crown justice with mercy and charity with 
instruction. 

In all civilized states the public press is the guardian of national 
ethics, as we may call the national conscience. The rectitude of 
actions and transactions is often far different from the legality, and 
no greater fear terrorizes the hearts of the parasites of society than 
exposure in the columns of some arm of public opinion. 

Law can never reach or regulate conscience, or rather lack of 
conscience, but public opinior can and does change all history and 
government action by reasonable demands, so that in the long run 
conditions are equalized to permit the freest possible play of all indi- 
vidual and collective forces. The expression of public opinion comes 
through a free press, and only by this power can society be protected 
against combinations of unscrupulous men to control trade and 
industry to the permanent disadvantage of all competitors. Silence 
every complaint and you leave behind the darkness of slavery; de- 
stroy every personal ideal and you leave behind the helplessness 
of the lack of co-operation and fair play; interfere with the free ex- 
pression of all initiative and all genius and you leave behind the black 
despair of tyranny and oppression. Equitable conditions must be 
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maintained ; there must be a medium for complaints and accusations 
open to scrutiny ; and there must be a method to show the application 
of experiences of the past to the problems of the present. The sov- 
ereign people must not only have opinions to express, but facts must 
be provided to them upon which to base opinions, and the duty of a 
free press is to act as the operative and operating medium, to convey 
opinions from mind to mind, until the assembled natural thought 
reaches mature growth and manifestation in its appeal to the hearts 
of men. 


ELROY HEADLEY. 
Newark, N. J., August 7, 1917. 





SUGGESTION AS TO ADMISSION TO EXAMINATIONS FOR THE BAR. 


I venture to suggest to the Supreme Court the propriety of mak- 
ing an additional and independent provision to the rules prescribed for 
the admission of candidates to examination for admission to our Bar. 

Without the credit of a term in an accredited Law School a 
citizen must disclose evidence of incubation for the term of three 
years in the office of an attorney of this State, or terms in one or 
more of such offices aggregating three years. If this indispensible 
term of service ever had any justification in public utility, it has 
served its purpose long ago. The crucial test of our examining board 
is, as Should be, our protection against enterprising neophites. The 
only improvement that I have heard suggested is that there should 
be two sessions of one day each instead of one day only. Evidently 
there should be time enough to give every applicant a fair chance to 
revive himself. 

To insist that there is but one source of matriculation to this 
tight to be examined is altoge*her too limited for our present social 
state. The right to participate in jural controversies for fees accord- 
ing to our creed of “Liberty and Equality” should be free from all 
appearances of class privileges or favoritism. The Dunn Act, which 
authorized admission to examination upon the certificate of five coun- 
selors, intrenched upon the historical prerogatives of ovr Supreme 
Court and never should have encumbered our book of statutes. An 
attorney-at-law in this State is a species of clerk of the Court and 
a part of its machinery, and it is the obvious duty of the Court to 
prescribe rules for the qualification and services of this jural office. 
The additional rule suggested is advised to the Court for the follow- 
ing, among other reasons: 

First. Inasmuch as the clerical work in the office of an attorney 
of today is performed by typewriters and stenographers, there is no 
assurance that a student will participate in the office work to his spe- 
cial advantage. 

Second. A poor man may not be possessed of the means to 
board and clothe himself for three years and serve in an office 
gratuitously ; and a preceptor would hardly contribute to his support 
when he could obtain the exclusive services of a stenographer at 
the same expense. 
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Third. In the present state of our jural literature a farmer or 
mechanic with appropriate preparation and aptitude can, by himself 
and his own personal exertions, nights, Sundays and other odds and 
ends of time, masticate and assimilate the fundamental principles 
of the law and procedure. 

Fourth. An enterprising student could supplement his personal 
efforts by a course of Law School lectures, or, what is far better, 
personal instruction by a critical lawyer. 

Fifth. The tendency of the modern lawyer is to specialize in the 
exclusive business of collections, criminal defenses, damage cases, 
corporation counsel, counsel for large manufacturing firms, etc., thus 
narrowing office service so as to deprive the student of that range 
of curriculum essential to a knowledge of the general business of the 
profession. 

Sixth. A large number of preceptors are destitute of the tem- 
perament, the social habit and other aptitudes for instruction, and 
the student in such cases is virtually left to his own personal plodding. 

As there is neither necessity nor utility in the prerequisite service 
in an attorney’s office it is submitted that there should be an additional 
rule that, whenever any citizen of the literary attainmerts now re- 
quired shall file a certificate of five counselors of this State that the 
applicant is of good moral character, a continued resident of this State 
for three years, and above the age of twenty-three years, he shall be 
enrolled for examination with others to qualify for admission to the 
Bar. 

It may be thought that this will greatly enlarge the roll at each 
term and encourage endless experiments, but this can be remedied by 
limiting each to three examinations if thought best. 

There are no esoteric formulas in the administration of justice that 
are the special property of practioners. They are displayed in the 
books with their correlative reasons so plainly that a wayfaring man 


need not err if he has proper ambition. 
JOHN J. CRANDALL. 


Atlantic City, August 9, 1917. 





MANZIANO v. PUBLIC SERVICE GAS CO. 


(Essex Common Pleas, July 26, 1917). 


Workmen’s Compensation Act—Death in Trench from Gas Asphyxiation— Whether Acci- 


dent Arose Out of or in Course of Employment Considered—Legitimate Inference. 

Case of Josephine Manziano, guardian, etc., Petitioner, against 
Public Service Gas Co., a corporation, Respondent. Petition filed 
under Workmen’s Compensation Act. 

Mr. Harry Heher for Petitioner. 

Mr. Leonard J. Tynan for Respondent. 

OSBORNE, J.: The petition in this case was filed on the 14th 
day of October, 1916, by Josephine Manziano, guardian of Della 
Wilno, Rose Aello and Victoria Aello, minors over the age of four- 
teen years, and Annie Aello, a minor under the age of fourteen years, 
against the Public Service Gas Company, a corporation, and prays 
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MANZIANO V. PUBLIC SERVICE GAS CO. 


compensation under the Act. Respondent’s answer was filed on the 
20th day of October, 1916. The matter was thereafter regularly 
brought on for hearing. 

From the admissions of counsel at the hearing and the testimony 
taken I find the facts to be as follows: 

That on the 16th day of October, 1915, Vincenzo Aelio was em- 
ployed by the respondent as a watchman at a trench excavated by 
respondent in a public highway in the city of Trenton known as 
Roebling avenue, near the intersection of Chestnut avenue. It ap- 
pears that a gas main of respondent, laid beneath the surface of Roe- 
bling avenue, leaked, and that in order to discover and repair the leak 
two trenches were excavated by the respondent on Roebling avenue 
at or near the intersection of Chestnut avenue, one trench being six 
feet long by three feet wide and the other five feet long by three feet 
wide. The latter trench was from three to four feet deep and about 
five feet from the Roebling avenue curb. It was the duty of said 
Vincenzo Aello to guard these trenches during the night time, to 
prevent passersby from coming in too close proximity thereto and 
see to it that no lighted matches were thrown therein. The odor of 
escaping gas was very perceptible, one of the witnesses having testified 
that he smelled gas half a block away. Aello was seen during the 
night at the scene of the accident and in the morning was found dead 
in the five foot trench, on his knees, with his head and hands against 
the side of the trench. His clothes were not disarranged in any way 
nor were there any indications of injury upon the body. The testi- 
mony shows that he died from asphyxiation of gas. 

It appears that during the excavation of the trench the odor of 
gas was so great that the workmen engaged in making the excava- 
tion were permitted to remain in the trench but a few moments at 
a time, when they would be relieved by others. There is nothing in 
the case to indicate how the deceased got into the trench. 

Respondent had notice of the accident. Deceased’s wages 
amounted to $9.90 weekly. 

Dependant, Rose Aello, was born on the 24th day of May, 1898; 
Victoria Aello was born on the 8th day of September, 1901, and 
Annie Aello was born on the 23d day of July, 1903. 

The petitioner having been legally appointed and having duly 
qualified as guardian of the aforesaid three dependents, the Surrogate 
of Mercer County, on October 11, 1916, issued letters of guardianship 
to said petitioner to act as such guardian. 

Petitioner has not been reimbursed for funeral expenses incurred, 
respondent being liable therefor not to exceed $100. 

The sole question presented is whether the death of the decedent 
arose out of and in the course of his employment. 

The law does not require that the fact of the accident should be 
established by direct evidence. It may be established by circum- 
stantial evidence of such a character as would justify the inference that 
the injury was due to an accident arising out of and in the course of his 
employment. Boyd’s Workmen’s Compensation, Sec. 447, and cases 
there cited. 
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It has been held that such an inference may be drawn where 
the known facts are more consistent with the theory that the injury 
did so arise than with the theory that the accident occurred in some 
other manner. Bradbury’s Workmen’s Compensation, (2d Ed.) p. 
798. 

It is sufficient if the petitioner produces evidence from which an 
inference can be legitimately drawn that the death of the employé 
was caused by an accident arising out of and in the course of his 
employment. Bryant v. Fissel, 34 N. J. L., p. 72. 

In the case of Musik v. Erie Railroad Co., 85 N. J. L. 129; 89 
Atl. 248, the deceased was found some three or four feet from the 
railroad, lying with his feet toward the track, with an injury in his 
head, and died shortly; the case being one of a broken neck. The 
Bergen County Court of Common Pleas found that the deceased came 
to his death by accident, while in the railroad’s employ, and in the 
course of it. Justice Voorhees, speaking for the Supreme Court in 
this case, said: 

“I do not think that we can question this finding. The facts 
shown clearly indicate that the deceased was struck by the train after 
he had given the way-bills in pursuance of his duty as such employé, 
to the train agent, and this, of course, would be while in the course 
of his employment. While it is true that there are many cases out- 
side of the State of New Jersey holding that the claimant must prove 
that the applicant was injured in an accident arising out of and in 
the course of his employment, I do not think the inference in this 
case varies the rule.” 

In the case of DeFazio v. Goldschmidt Detinning Company, 37 
N. J. L. 317; 88 Atl. 705, affirmed on appeal, 95 Atl. 547, the deceased 
was found dead lying under a train of cars with a hole about six inches 
in diameter in his abdomen. There being no proof of the accident, 
the Supreme Court, in a per curiam opinion, said: 

“We think that a prima facie case of accident was shown. ‘There 
is nothing from which self-destruction can be inferred, and the size 
of the wound indicates that the injury was caused by some unusual 
happening.” 

These cases indicate that in this State, where the evidence is 
of such a character as to justify the inference that the accident arose 
out of and in the course of decedent’s employment, such an inference 
in favor of the petitioner can be legitimately drawn. 

I therefore find that the decedent came to his death by an acct 
dent arising out of and in the course of his employment through 
asphyxiation by gas, and that petitioner is entitled to judgment 
against the respondent in the sum of $5 per week, payable for a period 
of three hundred weeks, beginning October 16th, 1915, together with 
the taxed costs, and the further sum of one hundred dollars for 
funeral expenses. 

Compensation payments to be received by petitioner shall be 
distributed equally among the dependents entitled to receive such 
payments. 

Counsel fee of $150 will be allowed counsel for petitioner, said sum 
to be paid by petitioner out of the accumulated payments now due. 
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tion shall be for four hundred weeks. 
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I find that the loss of efficiency of the right hand amounts to 
thirty per cent. and of the left hand ten per cent. making a total loss 
of efficiency of forty per cent., or an average loss for both hands of 
twenty per cent., and that, therefore, petitioner is entitled to twenty 
per cent. of four hundred weeks, or eighty weeks compensation on 
account of the injuries to his hand. 

The impairment of petitioner’s eye I find amounts to ten per cent. 
loss of efficiency. The statute allows for the loss of an eye one hun- 
dred weeks. I therefore find that on this account petitioner is en- 
titled, for disability, partial in character but permanent in quality, 
for the loss of efficiency of his eye, to compensation for ten weeks. 

The evidence, which was confirmed by an examination of the 
petitioner’s injuries, showed a very considerable amount of disfigure- 
ment as the result of the accident. I have been unable to find any 
cases in our appellate Courts in which the question of an allowance 
for injuries of this character has been passed upon. In Clooney vy. 
Crescent Glass Specialty Co., 37 N. J. L. J. 82, Judge Gnichtel, in the 
Mercer Common Pleas, said: 

“The Act does not provide compensation for mere disfigurement; 
but where the disfigurement leaves a man in such a condition that he 
cannot get work at his former employment, or some similar employ- 
ment, it would seem to present a case which comes withir: the Act; 
any other view would leave the workman without compensation for 
the direct consequence of an injury. The question has not been 
passed on by our Courts, but the English statute, which on this point 
is substantially similar to ours, has recently been before the House 
of Lords, and Lord Loredorn, in Ball v. William Hunt’s Sons (1912 
A. C. 496), lays down the principle that there is incapacity for work 
when a man has a physical defect which makes his labor unsalable 
in any market reasonably accessible to him, and there is partial in- 
capacity for work when such a defect makes his labor salable for less 
than it would otherwise fetch. The ruling purpose of the Act is 
apparently to compensate for disability to earn wages in the employ- 
ment in which the injured workman was engaged at the time of the 
accident, or some similar employment.” 

In the case of Ball v. Hunt, decided by the British House of 
Lords, and reported in Gordon’s Workmen’s Compensation Reports, 
Vol. 1 (1912), p. 261, it was held that under the English Act a work- 
man was entitled to recover for disfigurement where the disfigure- 
ment was of such a character as to prejudice him in obtaining employ- 
ment. It was there pointed owt by Lord Atkinson that the subse- 
quent schedule cannot be legitimately considered in such a way as 
to cut down the right to compensation conferred by Section 1 of the 
Act. 

From an examination of our Act we find that Section 2, para- 
graph 7 provides: “Compenation for personal injuries to such em- 
ployé by accident arising out of and in the course of his employ- 
ment shall be made by the employer . . . according to the 
schedule contained in paragraph eleven, in all cases, except,” etc. 

Paragraph 11 (c) provides “For disability partial in character 
but permanent in quality,”:and there is appended a schedule relat- 
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ing to the loss of specific members. Then follows the paragraph 
containing this language: “In all other cases in this class,”’—that is, 
where there is disability partial in character but permanent in quality, 
or “where the usefulness of a member or any physical function is 
permanently impaired,” etc. It will be observed that Section 7 pro- 
vides generally for compensation for personal injuries in all cases. 
Section 11 (c) contains a schedule relating to specific members and 
a general clause relating to “all other cases” where the disability 
is partial in character but permanent in quality. 

It certainly cannot be said in this situation that the general pro- 
vision of paragraph 7 is modified by the schedule. On the contrary, 
where we find a disability partial in character but permanent in 
quality which arose out of and in the course of the employment, and 
which is not embraced in the language of the schedule, resort must 
be had to the language “in all other cases” immediately following the 
schedule. Therefore it follows that any injury caused by an acci- 
dent arising out of and in the course of employment resulting in dis- 
ability partial in character but permanent in quality and not specific- 
ally enumerated in the schedule must be compensated for, if at all, 
under that paragraph to which I have just referred, which provides 
for compensation “in all other cases.” 

Under this interpretation of the Act where it appears that there 
is a disfigurement of such a character as to preclude or seriously inter- 
fere with the procurement of employment by the employé, he is en- 
titled to recover on that account. 

It appeared from the evidence that because of his disfigurement 
petitioner had been unable to secure employment, and I find that 
the disability due to this cause, based on the provision for total dis- 
ability of four hundred weeks, amounts to ten per cent., or forty 
weeks. 

The petitioner is, therefore, entitled to recover for disability 
partial in character but permanent in quality, (a) for the loss of 
efficiency of his hands, eighty weeks; (b) for the loss of efficiency of 
his eye, ten weeks; and (c) for the loss of efficiency on account of 
disfigurement, forty weeks; making a total of one hundred and thirty 
weeks, at the rate of $8.19 a week, the beginning of these payments to 
relate to the date of the discontinuance of payments for temporary 
disability. 

Counsel for petitioner will be allowed $150 counsel fee. 





Charging the jury in a criminal case on Sunday is held in the 
Tennessee case of Moss v. State, L. R. A. 1915 D., 361, not to render 
the proceeding void, although court was not adjourned at the close 
of the arguments on Saturday, but merely took a recess, so that the 
charge could be delivered without the necessity of a formal opening 
of the court on Sunday. 
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ELMQUIST v. DOWLER. 





(Cape May Circuit Court, June, 1917). 
Damages Under Distress Act—Act Inapplicable. 


Case of Oscar A. Elmquist, Plaintiff, against Sherman T. Dowler, 


Defendant. 

Mr. Lewis Starr for Plaintiff. 

Mr. Harrison H. Voorhees for Defendant. 

CARROW, J.: The facts of the case as I find them are as fol- 
lows: Plaintiff on November Ist, 1913, entered into a written lease 
with one Samuel Haughey, a baker, for a dwelling house and lot at 
Wildwood. The term was for one year and it was to begin No- 
vember Ist, 1913, and end November Ist, 1914. The rent which was 
reserved for the year was $400. The lease stipulated that, “with the 
privilege of erecting on said land a small building with the privilege 
of removing same at the expiration of this lease or any subsequent 
renewal of same.” 

Haughey took possession of the property and built a small frame 
bake house on the leased land adjoining the dwelling house. He got 
behind with his rent and plaintiff noticed him to quit at the end of his 
term, which he accordingly did, owing rent; but the bake house which 
was then out of use was left standing by the permission of plaintiff; 
he thereafter was a licensee with respect to that portion of the 
premises covered by the bake house. 

Haughey died intestate a short time before, December Ist, 1914, 
and administration was granted to the defendant on December 9th, 
1914. On December 30th, 1914, plaintiff filed with defendant as ad- 
ministrator his claim for rent. No distress was ever made. 

Defendant as administrator applied for the appointment of ap- 
praisers who appraised the whole personal property at $247. The 
appraised value of the bake house was $35. 

Carrie W. Haughey, intestate’s widow, selected from the in- 
ventory and appraisement the bake house and other items not ex- 
ceeding $200 in value (according to the appraisement) for the benefit 
of the family of the deceased. After this there was not enough left to 
pay intestate’s funeral expenses. 

In order to collect the assets of the estate, as defendant was 
required to do as administrator, he took down the bake house and re- 
moved the material for the benefit of the family of the deceased. 

Now plaintiff sues for damages under the 15th section of the 
Distress Act, but I do not think that Act applies. That Act relates to 
tenants and those aiding tenants in a scheme to defraud the landlord. 
Defendant was not the tenant or one aiding the tenant in the premises. 
And then, I do not understand that plaintiff had any right to distrain 
the bake house at the time it was removed by defendant, because 
there was not the requisite privity of estate to support a distress. 
“A distress for rent may lawfully be made after the death of the 
tenant provided the term continues and the tenant has appointed 
an executor or administration has been granted upon his estate.” 
Brown v. Howell, 66 N. J. L. 25. 

In my opinion defendant acted within his rights as administrator. 
Judgment must go for defendant. 


ant 


tiff 
bon. 
for 
caus 
betv 
men 
valic 
was 
forb: 
ness 
cont: 


enfo1 
that 
no ci 
that 
prece 
J 
consi 
to a 
I 
carrie 
there 
h 
508: 
promi 
comp1 
inadec 
ately 1 
T 
under 
p. 439 
$7,500 
not di 
being 
(at C 
ance t 
action 
I 
Monte 
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JAMISON v. LANE. 






(Atlantic Circuit Court, August, 1917). 
Agreement to Forbear Prosecuting a Cause— Failure to Keep Agreement and Action to 
Enforce Same— Consideration of Promise. 


Case of John Jamison, Plaintiff, against Philander Lane, Defend- 
ant. 


Messrs. Endicott & Endicott for Plaintiff. 


st Mr. Richard H. Robertson for Defendant. 
at CARROW, J.: The facts as I find them are as follows: Plain- 
O- tiff had a cause of action in the Court of Chancery predicated on a 
as bona fide claim. He was put to the trouble and expense of preparing 
he for trial with a number of witnesses and extra counsel. After the 
ge cause was moved and the trial about to begin a conference occurred 
nt between plaintiff and defendant and their counsel touching a settle- 
ment of said litigation, and as a result thereof the parties entered into a 
- valid agreement of compromise, by the terms of which defendant 
ot was to pay plaintiff $1,000 in about one month and plaintiff was to 
his forbear prosecuting his cause; thereupon plaintiff discharged his wit- 
ich nesses and stayed the cause and it has remained stayed, although it 
ff ; continues of record. 
the Defendant did not keep his engagement, and this is an effort to 
14 enforce the same. Payment is resisted by defendant upon the ground 
th that because the Chancery cause was not discontinued there was 
- no consideration to support defendant’s promise, but I do not think 
aa that the agreement called for a discontinuance as a consideration 
precedent to plaintiff’s right of action on the promise. 
The Judge Endicott’s testimony and Mr. Robertson’s admissions when 
considered together clearly justify the inference that plaintiff agreed 
ine to a discontinuance, if demanded, upon receipt of the money. 
pod It seems to me that since the agreement for forbearance has been 
refit carried out to the detriment of plaintiff and advantage of defendant, 
to there is sufficient consideration for the promise. 
| Mr. Justice Depue said, in Grandin v. Grandin, 49 N. J. Law, page 
ine 508: “The only elements necessary to a valid agreement of com- 
i promise are the reality of the claim made and the bona fides of the 
compromise. The Court will not inquire into the adequacy or 
the inadequacy of the consideration of a compromise fairly and deliber- 
By ately made.” AN 
lord. There is no substantial difference between the facts of the case 
ae. under consideration and those stated in Phillips v. Pullen, 21 Vroom, 
trait p. 439. There the parties agreed to compromise a crim. con. case for 
aust $7,500, and plaintiff forbore prosecuting his suit. But the suit was 
ress: not discontinued ; in fact, it was afterward noticed for trial. Action 
> the being brought in assumpsit on the promise, Chief Justice Beasley 
ated (at Circuit) directed a verdict for the plaintiff, holding that forbear- 
ate.” ance to prosecute the suit was a sufficient consideration to support the 
action. The case was afterward affirmed on appeal. 
-ator. In Bidwell v. Cotton, Hob. Report, cited in Smith and Smith v. 


Monteith, 13 M. & W. 427, 440, there was an action of assumpsit on 
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a promise by defendant to pay “50 in consideration of plaintiff's for- 
bearing to prosecute a suit, and, after verdict, it was objected in 
arrest of judgment, firstly, that it was not alleged that plaintiff had 
any just cause of action, and, secondly, that the action still remained. 
But the Court gave judgment, “for, first, suits are not presumed 
causeless and the promise argues cause in that he desired to stay 
off the suit; secondly, though this did not require a discharge of the 
action, yet it required a loss of the writ and delay of the suit.” 

Also see Cyc. Vol. 9, page 346 and cases. Judgment must go for 


plaintiff. 





BELL v. HERCULES POWDER CO. 


(Morris Common Pleas, July 23, 1917). 
Workmen’s Compensation Act—Death from Burns—Parents as ‘‘ Dependents’’—* De- 
pendents”’ Defined. 

Case of Calvin Bell, individually and as Administrator of Robert 
Bell, deceased, Petitioner, against Hercules Powder Company, Re- 
spondent. Petition filed under Workmen’s Compensation Act. 

Mr. William C. Gebhardt for Petitioner. 

Messrs. King & Vogt for Respondent. 

SALMON, J.: The testimony shows in substance that Robert 
Bell was the son of the petitioner and died in March, 1916, as a 
result of burns sustained by an accident arising out of and in the 
course of his employment by the respondent; his wages at the time 
of death were two dollars and twenty-five cents a day; that said son 
paid board to his mother, according to petitioner’s testimony, of 
twenty or twenty-five dollars each month; that said money was 
turned over to the petitioner by the mother of deceased, who paid 
therewith necessary running expenses of the home; that there were 
six other children, two of whom likewise paid board, and the remain- 
ing four attending school ; that the petitioner himself was laying aside 
his wages, using the board money paid by his three sons for the pur- 
pose of maintaining his home. 

The plain question at once arises as to whether the payment 
of board creates such a pecuniary relationship as to make the mother 
and father, or either of them, dependents within the provisions of the 
Workmen’s Compensation Act, If such payment of board has that 
effect then the petition here should prevail; on the other hand, if that 
result cannot be attributed to such payment, then the petition should 
be dismissed. 

Under the statute of 1911, it would appear that all classes of 
persons enumerated came within the designation of “actual depend- 
ents;” but, under the amendment of 1913, it is said that the term 
“dependents” shall apply to and include any and all of the following 
who are dependent upon the deceased at the time of accident or 
death, namely: Husband, wife, parents, etc. This provision follows: 
“Provided, however, that dependency shall be presumed as to a widow 
who was living with her husband at the time of his decease, and 
children under the age of eighteen an a etc. 
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And so it has become necessary to determine the fact of “depend- 
ency” in each particular case excepting where the said presumption 
obtains. The Act of 1913 clearly differentiates between those pre- 
sumed dependent and those other classes of persons listed under the 
heading “actual dependents,” who “are dependent upon the deceased 
at the time of accident or death.” 

Naturally we must inquire as to the meaning of the word “de- 
pendent.” This has been variously defined as one who looks to an- 
other for support, and also as one who relies upon another 
for the ordinary necessities of life. And in this connection it 
has been pointed out that there is a distinction between occasional 
gifts and regular contributions. In the case at bar, however, we are 
not confronted with either of said situations, but have to deal with 
what appears to be the discharge of an obligation or the defrayment 
of an expense, namely, the payment of board. Was the board mone 
paid in this case more than that which was needed for the son’s 
maintenance? It may or may not have been. Ordinarily the pay- 
ment of board would be considered a purely business proposition 
with the presumption of some profit as an element thereof. In the 
latter case the relationship would still be one rather of a business 
than of a beneficial nature. If the profit attached could be considered 
as a contribution, it ought at least to be determinable in amount so 
that the money advantage could be ascertained. 

From an examination of the cases it appears established that 
there must be something in the money relationship of the parties that 
indicates a voluntary contribution, as distinguished from a debtor and 
creditor relation on the part of the person making the payment in 
favor of the one who claims to be dependent wholly or partially upon 
him. And so in this case it should appear that there is a substantial 
degree of dependency ; that is, a need on the part of the parent, and 
on the part of the son a recognition of that need to the extent, at 
least, of the payment of some ascertainable and therefore definite 
amount. In this case that situation does not appear, the whole basis 
of the claim of dependency being upon the plain fact of the payment 
and receipt of money as settlement for board. 

The following excerpts from cases are not only enlightening, but 
also, so far as those taken from our own Courts of Appeal are con- 
cerned, controlling upon the subject in hand, and the principles of 
which should be applied to the facts adduced: 

“Dependents in these statutes mean dependent for the ordinary 
necessaries of life, one who looks to another for support or help; if 
partially dependent, they must necessarily be actually dependent.” 
(Jackson v. Erie R. R. Co., 86 Law 550; 91 Atl. 1035). 

“We understand the phrases ‘actual dependents’ and ‘who are 
dependent upon the deceased,’ as used in paragraph 13 of the Act 
as amended, to mean relatives in some degree mentioned in that 
paragraph, who were being wholly or to a substantial degree sup- 
ported by the deceased at the time of his death.” (Hammill v. Penna. 
R. R. Co., 87 Law 388; 94 Atl. 313). 

“That a servant gave his wages to his parents, and such wages 
were devoted to the support of the family is sufficient to afford a legal 
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basis for the finding of actual dependency within the Workmen’s 
Compensation Act.” (Havey v. Erie R. R. Co., 95 Atl. 124). 

“Benefit and dependence are not synonymous words.” How- 
ever, “to come within our Act, the individuals named therein must be 
actually dependent, not on a common family fund, but upon the 
deceased. Who is actually dependent is a question of fact under 
our cases.” (Havey v. Erie R. R. Co., 88 Law 684; 96 Atl. 995). 

“Actual dependency means dependence in fact, and is a question 
of fact, and the enumeration of certain persons after this heading 
should not be held to place them in the relationship of actual depend- 
ents. Their enumeration after these words indicates that they must 
bring themselves by proof into dependency in fact as distinguished 
from theoretical dependency, otherwise the words are superfluous.” 
“The statute plainly marks the contrast not between dependents and 
no dependents, but between actual dependents and no dependents.” 
(Miller v. Public Service Ry. Co., 84 Law 174; 85 Atl. 1030). 

“It is true that the father himself worked and made $26.40 a 
week, and the mother and sister also worked. That does not alter 
the situation that the earnings of the deceased went to the general 
support of the family, and that the amount he contributed, as found 
by the Court (and the finding was supported by evidence), was more 
than his board and lodging and other expenses amounted to. The 
father testified that deceased gave all his money every week to his 
mother, and that it was more than the cost of his keep, so that it was 
a legitimate inference that the family was deriving substantial benefit 
from the fact that he remained living there and voluntarily gave all 
his wages into the common fund.” (Conners v. Public Service Elec- 
tric Co., 97 Atl. 792. 

“The test of dependency is not whether the petitioner, by reduc- 
ing his expenses below a standard suitable to his condition in life, 
could secure a subsistence for his family without the contributions of 
the deceased son, but whether such contributions were needed to 
provide the family with the ordinary necessaries of life suitable for 
persons in their class and position. The petitioner is not bound to 
deprive himself of the ordinary necessaries of life to which he has 
been accustomed in order to absolve the respondent from the pay- 
ment of damages, nor can he on the other hand demand money from 
the employer for the purpose of adding to his savings or investments. 
The expression ‘dependent’ must be held to mean dependent for the 
ordinary necessaries of life for a person of his class and position, and 
does not cover the reception of benefits which might be devoted to 
the establishment or increase of some fund which he might desire to 
lay aside. (Dazy v. Apponang (Sup. Ct. of Rhode Island), 89 
Atl. 160). 

“A ‘dependent,’ under the Act, need not be one to whom the com 
tributions of the injured or deceased workman are necessary to his or 
her support of life; the test is whether the contributions were relied 
upon by the dependent for his or her means of living, judging this 
by the class and position in life of the dependent.” (Appeal of otel 


Bond Co. (Conn.), 93 Atl. 245). 
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In a case in which a father sought compensation on account of 
the death of a son who had contributed to his father a certain average 
sum weekly, it was said that the question was whether the father 
“made a loss by the death of his son, in consequence of there no 
longer being a source of assistance to him from his son’s earnings in 
the work at which he was killed, and on which source, from his own 




































r inability to earn wages himself, he was wholly or partially dependent.” 
(Arrol & Co., Ltd, v. Kelly, 7 F. 906; 42 S. C. L. 695; Honnold on 
n Workmen’s Compensation, Vol. 1, page 71). 
g Therefore, the conclusion is reached that neither the petitioner 
1- himself, nor any person or persons whom he represents as administra- 
st tor of the estate of the deceased is shown by the evidence to have been 
ed dependent upon the latter at the time of his death. This being so the 
"hy petition must be dismissed without costs against either party in favor ea 
nd of the other. Mi 
a Mt 
| GLAAB v. McEWAN BROTHERS. ii 
a —onvesnsitnttaitetiitite WT the 
ter (Morris Common Pleas, August 15, 1917). i “it 
ral Workmen’s Compensation Act—Injuries in Paper Mill—Nervous Inefficiency— Recurrence ua i 
and of Temporary Disability. i i 
es Case of Lewis Glaab by George H. Glaab, his guardian, Petitioner, i ye 
The against McEwan Brothers, a corporation, Respondent. Petition filed Me ei 
= under Workmen’s Compensation Act. maa | 
nef Mr. Oliver K. Day for Petitioner. Ne 
e all Mr. Isidor Kalisch (Kalisch & Kalisch) for Respondent. eit 
Zlec- SALMON, J.: The testimony shows that the petitioner was Re 
injured on February 14th, 1916, while engaged as a cutter boy in ait 
-duc- @j the paper mill of the respondent. At the time he was working about HT 
life, ja large machine and through some inadvertence became involved in i 
ns of # the machinery, and was pulled part way, at least, between large | ly 
-d tO Hi wooden rollers designed to press the pulp as it proceeds through i 
e for 7 them upon the felt used as a conveyor of the pulp. ith 
nd to The injuries sustained were to the eyes and to one more par- itt 
e has @ ticularly, to the nose and face, the right shoulder, the right arm, the een 
, p2y- HE chest on the right side, in addition to some scratches or contusions int 
from Hi on the lower part of the body. It appears also that the collar bone Hi 
ments. i was broken, although this had healed at the time of hearing. He hm 
or the The substantial point of dispute seems to be as to the character ci) 
n, ad Hi and extent of the injuries. It is practically conceded that injury Rei) Gita 
ted tO HE producing temporary disability obtained between February 14th, bi hi 
sire 0 Hl 1916, and October 23d, 1916, on which latter date the petitioner re- Ha 
d), 898i sumed work in a neighboring village and continued thereat for a TH 
period of three months. Also there appears no serious dispute as wiht 
he COW Hi to disability partial in character but permanent in quality, probably hit | | 
> his OM measured by one-sixth of the loss of an eye. The main question in- eu A 
e relied volved goes largely to what has been referred to in the testimony ih ne 
n “ aa present nervous inefficiency to the extent of one-third of normal Nh ( 
ff Hote HE treneth. il i i 
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The petitioner was nineteen years of age at the time of hearing 
and weighed one hundred and sixty pounds. He was then working 
upon a farm, describing his work as being “just around and planting 
things and that slight work on the farm.” He complains of nervous 
spells and lack of strength, which medical testimony refers to as 
being “run down,” and declares, as above stated, that the petitioner 
has reduced efficiency to the extent of one-third. This, however, is 
not disassociated from the impaired eye-sight, there being, according 
to one doctor, a white scar on the left of the center of the right eye, 
which is also partially paralyzed, with a difficulty in raising the upper 
lid; nor does it sufficiently appear but that an attack of the grippe 
experienced by petitioner during his return to work may not have 
certain bearing upon his depleted physical strength. Further, it is 
not shown to what member or members the said inefficiency can be 
attributed, respecting, for instance, the impairment of their physical 
function or usefulness, it being urged that the shock occasioned to the 
various parts of the head in addition to the broken collar bone ac- 
counts for the depleted usefulness of the body generally, which one 
physician testifies will endure for a period of two years. 

It has not been satisfactorily shown that the petitioner at the 
time of hearing was suffering from injury which then was producing 
what might be termed a period of second temporary disability. Were 
that the situation no doubt recovery could be had for the second 
period of such temporary disability as was allowed in the case of 
Johnson v. Mills, 39 N. J. L. J., p. 306. The evidence is too meager 
to show that petitioner is doing other than what might be reasonably 
expected of him upon the farm where he works, considering that he 
has a disability partial in character but permanent in quality as rep- 
resented in the impairment of his eye. 

This branch of the case is distinguished from DeZeng Standard 
Co. v. Pressey, 86 Law 468, 92 Atl. 278; aff’d in Court of E. & A. 88 
Law 382, in which it is held: 

“Where a servant sustained an injury which permanently im- 
paired the use of one arm, he is entitled to an award for such injury, 
though it did not immediately result in a loss of earning power, for the 
expression ‘disability’ in the Workmen’s Compensation Act refers to 
the loss of a member or of a function rather than to a loss of earning 
power.” 

This phase of the present case is also distinguished from Burbage 
v. Lee, 87 Law 36, 93 Atl. 859, in which, after specifying in detail 
with their specific result certain permanent injuries, it is held that 
“the term ‘disability’ is not restricted to such disability as impairs 
present earning power at the particular occupation, but embraces any 
loss of physical function which detracts from the former efficiency 
of the body or its members in the ordinary pursuits of life.” 

Both of these cases are authority for allowing compensation for 
injury producing disability partial in character but permanent in qual- 
ity to the eye in question. Each case emphasizes the element of per- 
manent injury, which does not prevail in the contention of the impatr- 
ment of general efficiency to the extent of one-third of the norma 


body. 





ing 


Wor, 


Res 


resp 
disti 
The 
hay 
dent 
car 


inju 
so f, 
whi ‘ 
befo 





er 


cal 
the 
ac- 
ne 


the 

ing 

ere 
ond 
. of 
wer 
rbly 
t he 
rep- 


dard 
.. 88 


im- 
jury, 
r the 
rs to 
ning 


‘bage 
jetail 

that 
pairs 
s any 
iency 


yn for 

qual- 
f per- 
npair- 
ormal 





ERVEY V. DICKISSON. 275 


It would seem, therefore, that the only proper classification for 
the last named proposition would come within class (a), being for 
injury producing temporary disability on the theory that said tem- 
porary disability has recurred after a period of three months restora- 
tion. Upon this branch of the case, it must be said that the weight 
of the evidence is insufficient to satisfy the burden upon the petitioner 
to show, first, that his present condition is chargeable to the injuries 
sustained on February 14th, 1916, and second, even granting for the 
moment that he has so shown, that such disability is within the terms 
of the statute as provided for in clause (a) of par. 11 in sec 2, which 
treats of injury producing temporary disability, and which contem- 
plates at least his inability to prosecute the ordinary pursuits of life. 

Therefore recovery should be had by petitioner against respondent 
for injury producing temporary disability from February 28th, 1916, 
to October 23d, 1916, a period of thirty-four weeks and also for the 
permanent impairment of the physical function of his right eye to 
the extent of one-sixth of its usefulness, which would be an allow- 
ance of sixteen and two-thirds weeks, making in all a total allow- 
ance of fifty and two-thirds weeks at fifty per cent. of his daily wages, 
the latter being ten dollars per week, thus making a total compensa- 
tion, as measured in money, of two hundred and fifty-two dollars and 
sixty-six cents, to be paid according to law. 

The costs of the proceeding should be taxed by the clerk and 
paid by the respondent. 

An allowance of thirty dollars is settled and determined as the 
compensation to be paid by the petitioner to his attorney. 

An order for judgment prepared in conformity with these find- 
ings, on presentation, will be signed. 





ERVEY v. DICKISSON. 


(Morris Common Pleas, August 15, 1917). 
Workmen’s Compensation Act—Injuries in Two Accidents—Hernia—Statutory Proof 
Wanting. 
Case of John Ervey, Petitioner, against John F. Dickisson, 
Respondent. Petition filed under Workmen’s Compensation Act. 


Mr. Charles W. Weeks for Petitioner. 
Mr. Arthur H. Mitchell for Respondent. 


SALMON, J.: The petitioner claims compensation from the 
respondent because, as he alleges, he has sustained injuries by two 
distinct accidents arising out of and in the course of his employment. 
The first, he says, occurred on December 12th, 1916, while carrying 
hay on respondent’s premises and because of a fall. The second acci- 
dent occurred on February ist, 1917, while assisting in lifting and 
carrying furniture. 

Laying aside such questions as the character and degree of the 
injuries, the extent of disability, the fact of employment, if any, 
so far as the occasion of December 12th, 1916, is concerned, upon 
which matters there is much conflict of testimony, we come squarely 
before the major question of whether or not the petitioner has sus- 
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The petitioner was nineteen years of age at the time of hearing 
and weighed one hundred and sixty pounds. He was then working 
upon a farm, describing his work as being “just around and planting 
things and that slight work on the farm.” He complains of nervous 
spells and lack of strength, which medical testimony refers to as 
being “run down,” and declares, as above stated, that the petitioner 
has reduced efficiency to the extent of one-third. This, however, is 
not disassociated from the impaired eye-sight, there being, according 
to one doctor, a white scar on the left of the center of the right eye, 
which is also partially paralyzed, with a difficulty in raising the upper 
lid; nor does it sufficiently appear but that an attack of the grippe 
experienced by petitioner during his return to work may not have 
certain bearing upon his depleted physical strength. Further, it is 
not shown to what member or members the said inefficiency can be 
attributed, respecting, for instance, the impairment of their physical 
function or usefulness, it being urged that the shock occasioned to the 
various parts of the head in addition to the broken collar bone ac- 
counts for the depleted usefulness of the body generally, which one 
physician testifies will endure for a period of two years. 

It has not been satisfactorily shown that the petitioner at the 
time of hearing was suffering from injury which then was producing 
what might be termed a period of second temporary disability. Were 
that the situation no doubt recovery could be had for the second 
period of such temporary disability as was allowed in the case of 
Johnson v. Mills, 39 N. J. L. J., p. 306. The evidence is too meager 
to show that petitioner is doing other than what might be reasonably 
expected of him upon the farm where he works, considering that he 
has a disability partial in character but permanent in quality as rep- 
resented in the impairment of his eye. 

This branch of the case is distinguished from DeZeng Standard 
Co. v. Pressey, 86 Law 468, 92 Atl. 278; aff’d in Court of E. & A. 88 
Law 382, in which it is held: 

“Where a servant sustained an injury which permanently im- 
paired the use of one arm, he is entitled to an award for such injury, 
though it did not immediately result in a loss of earning power, for the 
expression ‘disability’ in the Workmen’s Compensation Act refers to 
the loss of a member or of a function rather than to a loss of earning 
power.” 

This phase of the present case is also distinguished from Burbage 
v. Lee, 87 Law 36, 93 Atl. 859, in which, after specifying in detail 
with their specific result certaih permanent injuries, it is held that 
“the term ‘disability’ is not restricted to such disability as impairs 
present earning power at the particular occupation, but embraces any 
loss of physical function which detracts from the former efficiency 
of the body or its members in the ordinary pursuits of life.” 

Both of these cases are authority for allowing compensation for 
injury producing disability partial in character but permanent in qual- 
ity to the eye in question. Each case emphasizes the element of per- 
manent injury, which does not prevail in the contention of the impair- 
ment of general efficiency to the extent of one-third of the norma 
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It would seem, therefore, that the only proper classification for 
the last named proposition would come within class (a), being for 
injury producing temporary disability on the theory that said tem- 
porary disability has recurred after a period of three months restora- 
tion. Upon this branch of the case, it must be said that the weight 
of the evidence is insufficient to satisfy the burden upon the petitioner 
to show, first, that his present condition is chargeable to the injuries 
sustained on February 14th, 1916, and second, even granting for the 
moment that he has so shown, that such disability is within the terms 
of the statute as provided for in clause (a) of par. 11 in sec 2, which 
treats of injury producing temporary disability, and which contem- 
plates at least his inability to prosecute the ordinary pursuits of life. 

Therefore recovery should be had by petitioner against respondent 
for injury producing temporary disability from February 28th, 1916, 
to October 23d, 1916, a period of thirty-four weeks and also for the 
permanent impairment of the physical function of his right eye to 
the extent of one-sixth of its usefulness, which would be an allow- 
ance of sixteen and two-thirds weeks, making in all a total allow- 
ance of fifty and two-thirds weeks at fifty per cent. of his daily wages, 
the latter being ten dollars per week, thus making a total compensa- 
tion, as measured in money, of two hundred and fifty-two dollars and 
sixty-six cents, to be paid according to law. 

The costs of the proceeding should be taxed by the clerk and 
paid by the respondent. 

An allowance of thirty dollars is settled and determined as the 
compensation to be paid by the petitioner to his attorney. 

An order for judgment prepared in conformity with these find- 
ings, on presentation, will be signed. 





ERVEY v. DICKISSON. 


(Morris Common Pleas, August 15, 1917). 
Workmen’s Compensation Act—Injuries in Two Accidents—Hernia—Statutory Proof 
Wanting. 
Case of John Ervey, Petitioner, against John F. Dickisson, 
Respondent. Petition filed under Workmen’s Compensation Act. 


Mr. Charles W. Weeks for Petitioner. 
Mr. Arthur H. Mitchell for Respondent. 


SALMON, J.: The petitioner claims compensation from the 
respondent because, as he alleges, he has sustained injuries by two 
distinct accidents arising out of and in the course of his employment. 
The first, he says, occurred on December 12th, 1916, while carrying 
hay on respondent’s premises and because of a fall. The second acci- 
dent occurred on February Ist, 1917, while assisting in lifting and 
carrying furniture. 

Laying aside such questions as the character and degree of the 
injuries, the extent of disability, the fact of employment, if any, 
so far as the occasion of December 12th, 1916, is concerned, upon 
which matters there is much conflict of testimony, we come squarely 
before the major question of whether or not the petitioner has sus- 
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tained any injury by an accident arising out of and in the course of 
his employment. If he has, with respect to the alleged occasion of 
December 12th, 1916, and the occasion of February Ist, 1917, or 
either of them, then we should proceed to the consideration of the 
other important questions involved. 

The testimony shows that petitioner was operated on about 
February 12th, 1917, because of a double inguinal hernia, and it is 
this difficulty which petitioner seeks to attribute to his employment 
by respondent and because of which he claims compensation. 

The petitioner is by occupation a painter, having served in this 
capacity for a period of thirty-five years. On December 12th, 1916, 
he contends, after a few hours of work at his trade, he returned to 
the home of the respondent, with whom he boarded, and proceeded 
with discharging some chores about the place. He states that he 
started down an incline with the fork full of hay, slipped, fell and 
“received a rupture on the right side;” that he had pain in the lower 
part of his stomach; that he continued to remove hay and fed some 
cattle. About eleven days thereafter petitioner visited a doctor, 
whose testimony shows that petitioner had a hernia, but as to 
whether of remote or recent origin the doctor was unable to testify. 
The petitioner insists that he called respondent’s attention to the fact 
of his fall and injury, probably the next night thereafter, having, as 
he says, shown the hernia to petitioner’s son theretofore, and inform- 
ing the latter of its cause, namely, the fall in question. 

The occasion of February 1st is described by the petitioner as 
occurring while lifting furniture; that a lump came upon his left 
side as big as a walnut, and that he had pain from lifting said furni- 
ture; that he told respondent’s son, with whom he was working, that 
he had hurt himself, but omitted to inform respondent. 

About the first or second week in February the petitioner con- 
sulted another physician, who found that petitioner suffered from 
hernia, but whose testimony shows that he could not tell whether the 
hernia was of recent origin or long standing. 

The operating surgeon testifies that he found the petitioner 
requiring an operation for double inguinal hernia, concerning which 
he says, in expressing his judgment of whether of recent origin or 
not, that said hernia at the time of the operation, on or about Feb- 
ruary 12th, 1917, “had been down at least a year or more.” 

Petitioner states that he thinks he told a fellow boarder of his 
fall of December 12th, 1916, the night of its occurrence. This is 
denied by the fellow boarder. The respondent testifies that petitioner 
first spoke to him three or four days before Christmas of his diff- 
culty, by calling him aside and stating that he, the petitioner, thought 
he had a hernia, which would make the time at least ten days after 
the alleged accident, but said nothing of any alleged fall, and that 
at no time did the petitioner claim compensation personally, but has 
done so only through his attorney. Respondent’s son, who was 4 
fellow worker of petitioner, testifies that at no time, at the house 
alleged by petitioner, did he and the latter carry any furniture, but 
that furniture was moved by respondent and himself only. Re- 
spondent’s son further testifies that petitioner said nothing of any 
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physical discomfort while working at the said house, and made no 
reference to pain of any kind, and further denies that the petitioner 
spoke to him about the fall in question, but that the latter did tell 
him, about five days before Christmas, that he had a rupture and 
showed to the son a bunchy condition upon his body. 

There is testimony to show that petitioner was, upon occasion, 
prone to other than a customarily sober manner of living, and that 
about the first of January, 1917, he had a fall on his return to the home 
of the respondent after he had been upon his own business to a 
neighboring town, and further, petitioner’s testimony itself shows 
that he had a fall over some “logs” during the month of January, 
1917. 

There was no cessation of work on the part of petitioner imme- 
diately after either the occasion of December 12th, 1916, or of Feb- 
ruary Ist, 1917. He was discharged from employment by respondent, 
as the latter testifies, because of his drinking habits, on February 6th, 
1917, which was approximately a week before going to the hospital 
and undergoing the operation alluded to hereinbefore. 

Unquestionably an internal injury, such as is here alleged, that is 
caused to a person in a normal state of health, by a fortuitous and 
unforeseen event, in the usual course of his business, may properly 
be said to be an accident. However, the accident in such a case must 
of necessity be the cause, as distinguished from the occasion, of 
such internal injury; in this case the hernia of which the petitioner 
complains. It may be true that a claim based upon incapacity caused 
by a hernia following an injury may be properly allowed, even 
though medical examination shows the prior existence of hernia; but 
in such latter case it is not sufficient to establish as a fact that a 
hernia is co-incident with a fall ur with lifting, but it should be clearly 
established that the fall or the lifting was the actua! cause of the 
incapacity alleged. The disability growing out of the acute manifes- 
tation of the hernia condition, unless connected immediately with 
some strain or other experience of violence, cannot be said to be 
founded on an accident such as the statute contemplates and which 
our decisions have defined. 

The petitioner in this case has failed in his endeavor to show 
that either of the hernia conditions in question did as a matter of 
fact appear suddenly, as he claims, and moreover has not furnished 
evidence satisfactory to show either of the alleged accidents as testi- 
fed to by him. The burden of furnishing evidence from which the 
inference can be legitimately drawn that the injuries sustained were 
caused by “an accident arising out of and in the course of the em- 
ployment,” rests upon the claimant, in this case the petitioner. 
Bryant v. Fissell, 84 Law 72, 86 Atl. 458; Cramer v. Lanterman, 37 
N. J. L. J. 169; Peer v. Lehigh Valley R. R. Co., 39 N. J. L. J. 242. 

In view, therefore, of the failure of the petitioner to bring himself 
upon the facts within the purview of the statute with respect to the 
alleged occasion of December 12th, 1916, and the alleged occasion 
of February 1st, 1917, or either of said occasions, and failing to show 
thereby that he has sustained injuries by accident arising out of and 
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in the course of his employment, the result follows that the petition 
in this case must be dismissed, without costs in favor of either party 
as against the other 





IN RE INTERNATIONAL STEEL AND ORDNANCE CORPORATION. 


(State Board of Taxes and Assessment, July, 1917). 


Taxation—Personal Property Tax—Claim of Non- Ownership. 


In the matter of the application of International Steel and Ord- 
nance Corporation for the reduction of the tax assessment for the 
year 1916 on property situate in the Township of Sayreville, County 
of Middlesex and State of New Jersey. 

Mr. Rufus J. Trimble (Cravath & Henderson), for Petitioner. 

Mr. Charles R. Rose for Respondent. 

THE BOARD (Memorandum by Mr. Jess): This is an appeal 
from the determination of the Middlesex County Board of Taxation 
affirming an assessment upon personal property, levied by the asses- 
sor of the Township of Sayreville against the appellant, the Interna- 
tional Steel & Ordnance Corporation. The assessment involved in 
the appeal is as follows: 


ET GE GRRERIIONY «5 coc cnc ceacvccsseeds $60,000 
i Pe, . oc ccecaans veiweessaneneeuwe 70,000 
ES ccdceenennnwnsens ene sendenenees 70,000 


The appellant paid the taxes on the building and machinery, 
but has not paid the taxes on the other two items, and asks that the 
assessment upon them be cancelled as against the appellant on the 
ground that it was not the owner of the property on May 20, 1916, as 
of which date the assessment was made. The following are the facts: 

The International Steel and Ordnance Corporation is organized 
under the laws of New Jersey. It operates in the Township of Sayre- 
ville, Middlesex County, what is known as a “loading plant,” consist- 
ing of buildings, machinery and equipment necessary to do the work 
of loading shells with smokeless powder and trinitrotoluol, known 
in the munitions trade as ““T. N. T.” The buildings are erected on 
leased land. The plant was established for the exclusive purpose of 
carrying out a contract made by the appellant with His Britannic 
Majesty’s Government, represented by J. P. Morgan and Company, 
as Agents. By the terms of this contract the appellant engaged to 
sell the British Government complete rounds of 75 M-M Russian 
Field Artillery Ammunition with high explosive shells, “it being un- 
derstood, however, that the propellant charge for such ammunition 
and the explosive for the high explosive shell (but not including the 
explosives, etc. for the fuses) shall be furnished by the Buyer to the 
Seller without charge, as hereinafter provided.” The contract fixes 
the price for each shell, and then continues, “It being understood and 
agreed that the Buyer will furnish to the Seller without charge 
the necessary propellant charge for said ammunition and the explosive 
for the high explosive shells (but not including the explosive for the 
fuse detonator and primer), f. o. b. railroad cars at one of the works 
of the E. I. duPont deNemours Powder Company, the Seller, how- 
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ever, to load said shells at its expense.” The propellant charge and the 
high explosive referred to in the contract are the smokeless powder 
and the trinitrotoluol described in the assessment under review. 

It is admitted that explosives having a value equal to that fixed 
by the assessor were in the possession of the appellant at its plant in 
Sayreville Township at the time fixed by law for making the assess- 
ment of 1916, and that they had a taxable situs in this State. There is 
some controversy as to how the assessment was made. Mr. H. S. 
Hart, the treasurer of the Corporation, testified that at the assessment 
period he directed Mr. Birmingham, the general manager in charge 
of the Company’s operations at the Sayreville plant, “to secure, if 
possible, an assessment on a basis of a division of the property that is, 
the building and machinery to be assessed against the International 
Steel and Ordnance Corporation, and the smokeless powder and the 
‘T. N. T.’ to be assessed separately, because we did not own it. He 
tells me that the Assessor was unable to do that, but that he would 
render the bill as an exhibit of the three items in question, and that 
was done.” 

The assessor of Sayreville Township identified a paper produced 
at the hearing as the paper which Mr. Birmingham, the Ordnance 
Corporation’s general manager had given him with the request that 
he make the Company’s assessment of personal property to conform 
therewith. He made the assessment accordingly, both as to the 
items of property and the value placed upon each item. He was 
asked “Did he tell you at any time that they did not own any of that 
property?” He answered, “No, he didn’t.” He further testified that 
he and the County Board visited the appellant’s plant in May, and 
that Mr. Birmingham spoke about making shells for the Russian 
Government. The assessor continued, “We did not do anything about 
the assessment that day. He said ‘I will call on you, or you can call 
on me again.’ I went over and he wasn’t there, and afterward he 
brought that paper.” Then the assessor was asked, “Why did you 
describe this personal property?’ He answered, “I done it because 
Mr. Birmingham asked me to.” This testimony was uncontradicted. 
The paper writing handed to the assessor by the Corporation’s gen- 
eral manager, and used by the assessor as the basis of his assessment 
was as follows: 


Value of improvements, buildings, etc........... $ 60,000.00 
Value of Smokeless powder................006- 70,000.00 
eg i, Be ere eee 70,000.00 





EE EE Eee Pe ee $200,000.00 
International Steel and Ordnance Co., 

50 Church Street, New York City. 

It is evident that the assessment now attacked was made in 

accordance with the information furnished by the taxpayer to the 

assessor in response to the inquiries and requests made by him in 

the performance of his duty under section 12 of the General Tax Act. 

We are therefore inclined to the opinion that the appellant is estopped 

from claiming that the property in question should have been assessed 

to someone else. Kirkpatrick v. State Board of Assessors, 57 N. J. 
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Law 538; Union School District of Guilford v. Bishop, et ux, 58 Atl. 
13; California v. The Stockton and Copperopolis Railroad Company, 
49 California, 414. 

We do not, however, rest our decision wholly upon that ground. 
We find what we regard as a further objection to the granting of the 
relief sought by the appellant. Section 30 of the General Tax Act 
deals with the correction of errors in assessments, and provides, 
among other things, that “no assessment of real or personal property 
shall be considered invalid because listed or assessed in the name of 
one not the owner thereof.” 

It has long been the policy of the Legislature to prevent a mis- 
take in naming the owner of the property from invalidating the assess- 
ment, the seventh section of the Act of 1854 providing that notwith- 
standing any mistake in the name or names, or omission to name the 
real owner of real property, the assessment should be valid. In com- 
menting upon this provision, Mr. Justice Elmer, for the Supreme 
Court, in State, Tindall, v. Vanderbilt, 33 N. J. Law 38, said: “If the 
name of the owner is mistaken, or a wrong owner is substituted for 
the real owner in good faith, the assessment is good.” In the case of 
State, Poulson, v. Mathews, 40 N. J. Law 268, the same question 
arose. There the objection to the assessment was that the farms 
were owned, not by the plaintiff but by his wife. The Court held that 
this defect did not invalidate the assessment, and cited Tindall v. 
Vanderbilt, supra. The same rule was applied in State, Egg Harbor, 
et al., v. Township of Galloway, 42 N. J. Law 415, and referred to in 
Ocean Grove Camp Meeting Association v. Reeves, 75 Atl. 782. 

The statutory provision with respect to assessors’ mistakes in 
naming the owners of property, was extended in the General Tax Act 
of 1903, as we have shown, to apply to personal property as well as 
real property. 

This does not mean that mistakes in naming the owner of prop- 
erty cannot be corrected. We hold, however, that to justify the 
exercise of this power there must be conclusive proof both that the 
wrong person has been named and of the name of the real owner, 
whose rights, of course, cannot be determined in a proceeding to which 
he is not a party. If we should conclude that the appellant has 
proved that he was not the owner of the property in question, there 
still is nothing before us which would enable us to identify the owner, 
or if we should cancel the assessment, to take any action in this pro- 
ceeding to prevent the escape @f the property or the taxpayer from 
liability for taxes lawfully levied. 

The appeal must, therefore, be dismissed. 





A city owning the fee of its streets but which fails to object to 
the construction of an areaway in the sidewalk to furnish access and 
light to the basement of an adjoining building is held not estopped in 
the Iowa case of Callahan v. Nevada, L.R.A. 1916B, 927, from requir- 
ing its removal; at least, if there are other means of access to the base- 
ment. 
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IN RE TOWN OF NEWTON. 


IN RE TOWNSHIP OF SPARTA. 


(State Board of Taxes and Assessment, July, 1917). 
Taxation— Municipal Supply of Water— Improvements. 


In the matter of the appeal of the Township of Sparta from the 
action of the Sussex county Board of Taxation in sustaining the appeal 
of the Town of Newton from assessment on municipal pipe line in 
Sparta Township, Sussex County, New Jersey. 

Mr. Thomas M. Kays for Petitioner. 

Mr. Lewis Van Blarcom for Respondent. 


THE BOARD (Memorandum by Mr. Jess): The Town of 
Newton is the owner of certain property situate in the taxing district 
of Sparta Township, Sussex County, New Jersey, which property is 
used solely for the purpose of a municipal water supply for said town. 

For the year 1916, this property was assessed for the purpose of 
taxation as follows: 


CE idle bie na nigie ain aad wae eana edie dane $16,000 
PEE oc cccccccsenedesaacsensdectsuenees 2,000 
PE EE 6k000cc0rkessreckaneeeenenedeesnannes 7,000 


From the assessment on the improvements and pipe line the 
Town of Newton appealed to the Sussex County Board of Taxation. 
The appeal was granted and the assessment of $2,000 on improvements 
and $7,000 on pipe line was cancelled. 

From this decision the Township of Sparta appealed to the State 
Board of Taxes and Assessment. 

The assessment on the improvements clearly was without war- 
rant of law. The action of the County Board in cancelling the assess- 
ment upon the pipe line also should be affirmed, for the reasons set 
forth in the memorandum filed in the case of the Township of Want- 
age against the Borough of Sussex. In that case we held that a 
pipe line was not within the meaning of Chapter 118 Laws of 1910, 
which subjects to taxation “lands” of a municipality used for the pur- 
pose or the protection of a public water supply without regard to any 
buildings or other improvements. 





IN RE TOWN OF NEWTON. 


(State Board of Taxes and Assessment, July, 1917). 
Tazation—Lund Whereon Is Building for Charitable Purpose Not Exempt During the 
Erection. 

In the matter of the application of the Town of Newton for the 
reinstatement of the tax assessment for the year 1916 on property of 
The Sussex County Historical Society, situate in the Town of Newton, 
County of Sussex and State of New Jersey. 

Mr. Lewis VanBlarcom for Petitioner. 

Mr. Levi H. Morris for Respondent. 


THE BOARD (Memorandum by Mr. Jess): From the action 
of the Sussex County Board of Taxation in cancelling an assess- 
ment upon the land owned by the Sussex County Historical Society, 
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the Town of Newton appeals to this Board for a reinstatement of the 
assessment. We think the appeal should be granted. 

Whether or not the building of the respondent society, when in 
actual use, will be within the purview of any of the provisions of the 
Tax Act granting immunity from taxation, it is not now necessary 
to decide. The fact is that the building was not completed and in 
use at the assessing date. It was then in course of construction. It 
is well settled in this State that in order to be exempt from taxation 
a building must be used for the purpose which gives rise to the exemp- 
tion. Mere preparation for such use is not sufficient. Institute of 
Holy Angels v. Borough of Fort Lee, 80 N. J. Law 545. 

In that case, the Supreme Court construed the words “actually 
used” to preclude from exemption a building in course of erection, in- 
tended for a charitable purpose. The Act of 1913, upon which the 
exemption here claimed must be supported, contains the same require- 
ment of ‘actual use,” as was pointed out by the Supreme Court in the 
case of Borough of Longport v. Max and Sarah Bamberger Seashore 
Home. 

In the case under review the assessment was levied upon the 
land, and clearly there is no statutory warrant for exempting the 
land, unless there was at the time of assessment erected thereon a 
building actually used for some purpose which would entitle it to 
exemption. 





SOME RECENT DECISIONS IN OTHER STATES. 


EXPATRIATION AND Loss oF CITIZENSHIP. 


The petitioner, in Re Griffin, 237 Federal Reporter, 445, was a 
native-born American, who moved with his family to Canada, and 
there enlisted in the 156th Over Seas Battalion Canadian Expedition- 
ary Force, taking the oath of absolute allegiance to King George. A 
short while thereafter he deserted and surreptitiously re-entered the 
United States. He was taken into custody by the immigration 
officers, and applied for a writ of habeas corpus to be released from 
them. His petition was denied. 

Judge Ray, for the Federal Court in the Northern District of 
New York, delivered the opinion, which holds in part as follows: 
No person can owe allegiance to two different absolute and inde- 
pendent governments at the sare time. A citizen of the United 
States owes to his government full, complete, and true allegiance. 
He may remove and abandon it at any time. This is a natural and in- 
herent right, any abrogation of which is declared by the Act of July 
27, 1868 (U. S. Comp. St. § 3955) inconsistent with the fundamental 
principles of this Republic. He may go abroad freely, but if when 
abroad he enters the military service of the foreign government where 
he is, and there takes an oath that he will be faithful and bear true 
allegiance to such foreign government against all enemies, will observe 
and obey all orders of such government, etc., he takes on himself 
duties and obligations absolutely inconsistent with the duties he owes 
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the country and government he left; for in case of war between the 
two countries he could not support one without being an enemy to the 
other. By change of mind finding such service irksome and unpleas- 
ant, and by desertion from such foreign military service and sur- 
reptitious return to the United States, he may not rehabilitate and 
reinstate himself as a citizen of the United States. By unequivocal 
acts he may not expatriate himself one week and restore himself the 
next with all the rights of a citizen. 

To petitioner’s argument that swearing allegiance to King George 
is not such an oath of allegiance to a foreign state as is contemplated 
by the Act in question, the Court answers that, in view of the relation 
of the English king to his government, an oath of allegiance to the 
king is one to the kingdom and empire. And to his assertion that his 
desertion from the English army and clandestine return here reinstated 
him as a citizen of the United States, and gave him the right of pro- 
tection here as such, the Court answers that, inasmuch as his act of 
expatriation was complete, he lost his status as a citizen here, and 
became an alien, and can only become a citizen again in accordance 
with the naturalization laws; and since he did not do so, he is subject 
to deportation. 

“My Son’s Best FriENnpD.” 


The Supreme Court of Appeals of Virginia in Farly v. Arnold, 
89 Southeastern Reporter, 900, has been asked to determine who was 
a certain mother’s son’s “best friend.” One Malinda P. Arnold left 
her property to her son, with a further provision that if he died with- 
out “heirs,” or, as the Court construed the word, “children,” then the 
property was “to go to whoever has been his best friend.” 

The son died without issue, leaving a will which provided: “I do 
by these presents consider my uncle and aunt by best friends, and 
do hereby and herewith bequeath and give” to them, ctc., naming 
them. But he was only 2() years of age at his decease, so his realty 
could not pass under his will, and his uncle and aunt—perhaps on 
the theory they were one in law by marriage—conceived the idea 
they might take under the mother’s will as having been the son’s 
“best friend.” The Court inclined to the opinion, however, that, 
considering the son could not tell who had beer his best friend, for 
the best he had been able to do was to select two, it was too much ot a 
problem for a Court. Wherefore they were obliged to hold the 
mother’s devise over to her son’s “best friend” bad for indefiniteness. 


INTENT TO COMMIT ARSON. 


Due to estranged relations with his wife the husband, in a New 
York case, saturated one of the beds with kerosene, but got “cold 
feet” then, and threw up the job. However, he was haled into court 
and convicted of attempt to commit arson, because of his felonious 
intent. An appeal (People v. Graham, 162 New York Supplement, 
334) resulted, and the conviction was reversed. The Court held that 
if was erroneous to convict the defendant of crime for harboring a 
felonious intent, as there must be some overt act shown in order to 
establish an attempt. 
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MISCELLANY 


INHERITANCE RULE RELIEF. 


Through the co-operation of 
State Comptroller Newton A. K. 
Bugbee and committees repre- 
senting the New Jersey Bankers’ 
Association and the New Jersey 
Savings Banks Association, there 
has been put into effect, and for- 
mally announced, a plan by which 
the administrative features of the 
inheritance tax act not only will 
be greatly simplified, but prove a 
relief to heirs and a convenience 
to banks and executors of estates. 

Under this plan, immediate 
transfer of fifty per cent. of funds 
left on deposit by decedents is 
permitted and so also will be al- 
lowed, upon the fulfillment of cer- 
tain conditions, the removal of 
the contents of safe deposit boxes. 
Heretofore the funds of a de- 
cedent and the contents of his or 
her safe deposit box were abso- 
lutely tied up pending the filing of 
a formal and complete report on 
the estate. In some instances, 
this procedure brought about de- 
lays of from several days to sev- 
eral months in the transfer of 
funds or securities and in some 
cases the fact meant more or less 
hardship. 

Comptroller Bugbee’s  an- 
nouncement to the banks is, in 
part, as follows: 

“As the matter now standy 
therefore, the banks can imme- 
diately permit the transfer of fifty 
per centum of all funds on deposit 
in all cases where the decedent 
died June 15, 1917, or thereafter. 
Where an executor or administra- 
tor has qualified, or real estate is 
involved, the bank should impress 
upon the executor, administrator 
or other representative the neces- 
sity for immediate appearance be- 


fore the district representative. 
Where the decedent died intestate 
and no administrator is contem- 
plated or necessary and no real es- 
tate is involved, the short affidavit 
prescribed and distributed by the 
department should be executed at 
the bank and forwarded direct to 
the department. 

“The request for consent to in- 
pect the contents of a safe deposit 
box should be filed with the dis- 
trict representative of the Comp- 
troller of the Treasury having 
jurisdiction in the county where 
the bank is located. No further 
action by the bank is necessary. 
Following the completion of the 
inventory of the contents of the 
box by the representative of the 
Comptroller of the Treasury, said 
contents will be within the con- 
trol of the executor, administrator 
or other representative of the 
bank, and may be released. 

“Unless the department of the 
Comptroller of the Treasury 
meets with the desired co-opera- 
tion necessary to _ successfully 
carry out the administration of 
the statute, a revocation of the 
above rulings by the Comptroller 
will be effected November 1, 1917. 
The officers of all banking institu- 
tions are therefore requested to 
use every effort to assist the 
Comptroller in compelling a 
prompt and proper compliance 
with all requirements of his de- 
partment.” 





CIRCUIT ASSIGNMENTS. 


The Chief Justice has altered 
some Circuit assignments, as fol- 
lows: 

Judge Nelson Y. Duncan and 
Judge Frederick Adams are as- 
signed to Essex county. Judge 
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Adams has been presiding over 
the Essex Circuit and Judge Dun- 
can, in addition to sitting in Es- 
sex, presided in Hunterdon and 
Monmouth. 

Judge William H. Speer and 
Judge Luther A. Campbell will 
preside over the Hudson Circuit, 
with Judge Willard Cutler as as- 
sistant. Judge Cutler’s Circuit 
also will include Morris, Bergen, 
Monmouth and Hunterdon, and 
he will sit as assistant in Essex 
county. 

Heretofore Judge Speer has 
been presiding in Hudson and 
Morris, while Judge Campbell’s 
jurisdiction included Bergen, as 
well as Hudson. Formerly Judge 
Cutler sat in Essex county. 





ATTORNEYS’ SPECIAL EXAMINA- 
TION. 


Under the Supreme Court or- 
der published in our last number 
(page 256), a special examination 
for attorney’s license was held 
July 20, and the following 
passed: Joseph Altman, Atlantic 
City, N. J.; Francis L. Bergen, 
Somerville, N. J.; Leo J. Cain, 
Bayonne, N. J.; Frank J. Guarini, 
Jersey City, N. J.; Frank Hobart 
Higgins, Jersey City, N. J.; Harry 
G. Lenzner, Trenton, N. J. 





ALIEN ENEMIES INTERNED. 


The Committee on Professional 
Ethics of the New York County 
Lawyers’ Association answers a 
question concerning interned 
alien and enemies and employ- 
ment of counsel as follows: 

Question: I desire to be ad- 
vised as follows: If it be proper 
for an attorney to take a retainer 
with a view to interceding on be- 
half of alien enemies, in the event 
that they be interned by the 


authorities of the United States. 
By this intercession I mean that 
the attorney would be required 
to seek permission to interview 
the aliens at their internment 
camp and thereafter submit to the 
proper authorities whatever proof 
can be obtained with a view to 
their release. 

Further, I desire to be advised, 
if the attorney be of the opinion 
that the authorities both military 
and civil acted without warrant 
for the apprehension of the aliens, 
would the attorney be justified in 
seeking to obtain a writ of habeas 
corpus if he found himself in a 
position wherein he might be re- 
quired to obtain half a dozen 
writs for said aliens. 

Answer: In view of the sub- 
committee’s report (which report 
this committee approves), it is the 
opinion of the committee that 
both inquiries should be answered 
in the affirmative. The sub-com- 
mittee’s report is as follows: 

“In England it is settled law 
that an alien enemy, who is a pris- 
oner of war, is not entitled to the 
writ of habeas corpus to examine 
into the propriety of his detention 
(Three Spanish sailors, 2 W. Bl. 
1324; Rex v. Schiever, 2 Burr 
765). The question whether an 
alien enemy who is interned by 
the government has a different le- 
gal status from that of a prisoner 
of war, has recently been consid- 
ered in England and Canada. In 
Rex v. Supt. of Vine St. Police 
Station; ex parte Liebmann (113 
Law Times 971; Jan. 22, 1916) the 
King’s Bench (Bailhache and 
Low, JJ.) held that a German sub- 
ject residing in the United King- 
dom, who in the opinion of the 
executive government is a person 
hostile to the welfare of the coun- 
try, and is on that account in- 
terned, may properly be described 
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as a prisoner of war, although not 
a combatant or a spy, and as such 
is not entitled to the writ of ha- 
beas corpus. A similar decision 
was rendered by the Canadian 
Court, in Re Gusetu (1915) 24 
Can. Crim. Cas. 427. 

“In this country, the question 
whether an alien enemy who is a 
prisoner of war, is entitled to the 
writ of habeas corpus to review 
the legality of his detention has 
apparently never come before the 
courts. Much less has the ques- 
tion, whether an interned alien 
enemy is on the same footing as 
an alien enemy who is a prisoner 
of war, been considered by our 
courts. Under these circum- 
stances, and until there has been a 
final ruling upon this subject, a 
lawyer, properly retained by an 
interned alien enemy or by his 
friends, would be justified in tak- 
ing the proper legal proceedings 
to have the question of the legal 
status of the interned alien enemy, 
and of the legality of his inter- 
ment, determined by the court. A 
person restrained of his liberty 
without a trial should have the 
right to apply by counsel to the 
ordinary judicial tribunals to have 
the legality of his detention deter- 
mined, unless this question has 
been settled by decisions of such 
controlling authority as to render 
the application a useless proceed- 


ing. . 





SOME STATE NOTES. 


On July 28th Mrs. Willard W. 
Cutler, wife of Judge Cutler, of 
Morristown, died, after an opera- 
tion at the Roosevelt Hospital, 
New York, in an effort to correct 
a partial paralysis. She had been 
ill for two months. She was be- 
fore marriage Miss Mary Hinch- 


man, of Brooklyn, and was active 
in patriotic associations and local 
civic matters. 

Mr. Frank E. Taylor, of Mont- 
clair, a clerk to the Circuit in Es- 
sex county, was sentenced July 24 
by Judge Martin to eighteen 
months in the penitentiary and a 
fine of $250, after his conviction of 
conspiracy with the jury pay rolls, 
His associate in the matter, James 
F. Cowan, officer of the Court, re- 
ceived six months in the peniten- 
tiary. Mr. Taylor has appealed. 

Mr. Frederick Snow Kellogg 
and Mr. R. Robinson Chance an- 
nounce a partnership to practice 
law at No. 1 Exchange Place, Jer- 
sey City. Mr. Kellogg also prac- 
tices at 32 Nassau street, New 
York. 





OBITUARIES. 


Mr. CORTLANDT PARKER. 


Mr. Cortlandt Parker, son of the 
late Hon. Cortlandt Parker, died 
Aug. 18 at his home, 40 James 
street, Newark.. Bronchitis de- 
veloping only several days before, 
into an acute form, was the cause 
of death. 

Born in Newark, Aug. 17, 1857, 
Mr. Parker was a son of Cortlandt 
Parker, himself a distinguished 
lawyer, who died in 1907 at the 
age of 89 years, and of Elizabeth 
W. (Stites), his wife, and a grand- 
son of James Parker, of South 
Amboy. Congressman, state leg- 
islator and member of the State 
Constitutional Convention of 
1846. He attended the Newark 
Academy, St. Mark’s School at 
Southboro, Mass., and the Pingry 
School, Elizabeth. He was grad- 
uated from Rutgers College, re- 
ceiving the degree of master of 
arts in 1881. Graduating from the 

















the 
lied 


nes 


ore, 
Luse 


857, 
andt 
shed 
the 
beth 
and- 
outh 
_leg- 
State 


wark 
ol at 
ingty 
grad- 
e, re- 
er of 
m the 


MISCELLANY. 287 


Columbia College Law School in 
the latter year, he continued his 
study of law in the office of his 
father, and was admitted to the 
New Jersey Bar at the June Term, 
1881, and as counselor at the No- 
vember Term, 1885. 

With the death of his father, 
Mr. Parker took up the latter’s 
practice. He carried on a general 
legal practice, but was particu- 
larly well known as an authority 
on corporation law, in which to a 
great extent he specialized. At 
the time of his death he was a 
member of the firm of Cortlandt 
and Wayne Parker, with offices in 
the Prudential building. 

Mr. Parker was a charter mem- 
ber of the Essex Troop on its or- 
ganization in 1890, with the rank 
of fourth sergeant. He was sec- 
ond lieutenant in 1899-1902, and 
first lieutenant in 1902-1907. He 
was captain of the “Depot Troop” 
in 1915. He took an active part in 
the work of the National Security 
League, and at the time of his 
death was chairman of the -May- 
or’s Committee on Home Defense. 

He was also a member of the 
Board of Health and chairman of 
its administration committee. 
When his father died he succeed- 
ed him as vestryman of Trinity 
Church. For the last year he had 
taken an especially active interest 
in the work of the parish. For 
many years he was a member of 
the Essex Club and a governor of 
it. He was also a member of the 
University Club of New York, the 
New Jersey Historical Society 
and the Newark Museum Asso- 
ciation, a director of St. Barnabas 
Hospital, and was attorney for 
the Erie Railroad and assistant 
United States District Attorney. 

The Newark “Sunday Call” 
well said of him: 


“He was a delightful compan- 
ion socially, although of a some- 
what retiring disposition. He was 
very fond of reading and of the 
drama in its nobler forms of ex- 
pression. In his younger days he 
took part in private theatricals, 
and when in Rutgers won a prize 
for declamation. Among his in- 
timates of the Bar he was much 
beloved for his kindliness and 
evenness of temper. In his char- 
acter there was a remarkable mix- 
ture of gentleness and firmness. 
He was a staunch Republican, but 
never sought elective office, al- 
though much of his time and in- 
terest were devoted to public 
affairs.” 

Among those with Mr. Parker 
when he died were the Rt. Rev. 
Edwin S. Lines, Bishop of the 
Protestant Episcopal Diocese of 
Newark; the Rev. Alden L. Ben- 
nett, of Trinity Church ; his broth- 
ers, Congressman R. Wayne Par- 
ker, Justice Charles G. Parker, of 
the Supreme Court, Chauncey G. 
Parker and Robert M. Parker, and 
his two sisters, Mrs. William B. 
Beekman, of New York, and Mrs. 
Henry Parkman, of Boston. A 
fifth brother, Major James Parker, 
U. S. A., succeeded General 
Pershing in command of the army 
at the Mexican border and was in 
the Southwest. 

The funeral service, held at 
Trinity Church, Newark, on Aug. 
21, was conducted by Bishop 
Lines, and the interment was in 
Mt. Pleasant cemetery. 


Hon. Epwarp A. QUAYLE. 


On Aug. 4, at Morristown, oc- 
curred the death of former Mayor 
Edward A. Quayle. He had been 
ill for the past four years, suffer- 
ing first with diabetes, later 
Bright’s disease developing. 
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Mr. Quayle was born Oct. 15, 
1854, at Whippany, and was the 
son of Mr. and Mrs. Thomas M. 
Quayle. His father came to this 
country from the Isle of Man. Mr. 
Quayle was educated in the 
schools of Morristown and grad- 
uated from Morris Academy. He 
read law in the office of the late 
Augustus W. Cutler, and was ad- 
mitted to the Bar as an attorney 
at the November Term, 1875, and 
counselor in 1881. For four years 
he practiced law in partnership 
with former Judge John B. Vree- 
land, later continuing alone. 

In 1887 he formed a partnership 
with the late Frank Axtell. In 
1874 Mr. Quayle was appointed 
deputy county clerk and served 
one year. In 1887 he was appoint- 
ed postmaster of Morristown, 
which post he held four years. 
During his term of office the free 
delivery system was established 
in Morristown. 

He was a member of the Board 
of Aldermen of Morristown two 
years, counsel to the Board of 
Freeholders, and was elected may- 
or of Morristown in 1894 and 
again in 1896 and 1898. When the 
law creating county tax boards 
went into effect Mr. Quayle was 
one of the first appointees for 
Morris county and was reappoint- 
ed. He was prominent in the 
counsels of the Democratic party 
in the county and state, was a 
member of local lodges of Odd 
Fellows, Foresters, Elks, and was 
high in Masonic circles, holding 
membership in the Chapter, the 
Commandery and the Mystic 
Shrine. 

Mr. Quayle in 1886 married 
Carrie E. Cook, daughter of 
Stephen B. Cook, and leaves two 
sons, Police Justice Edward Ar- 
thur Quayle and Harold M. 
Quayle. 


Mr. JoHN H. WHITE. 


Mr. John H. White, a well- 
known lawyer of Paterson, died in 
New York City April 28th, in a 
hospital there, where he was a 
private patient for the treatment 
of a nervous disorder from which 
he had suffered for a long time. 

Mr. White was born in Paterson 
forty-seven years ago. He studied 
law with Mr. Edward R. Weiss, 
and was admitted to the Bar at the 
November Term, 1892, and as 
counselor at the June Term, 1898. 
He immediately began practice in 
Paterson and was regarded as a 
most successful lawyer. A num- 
ber of years since he was offered 
the position of counse! for the 
New Jersey Title Company, with 
offices at Hackensack, and ac- 
cepted the position. He is said to 
have practically carried on the 
entire business for several years. 
He was an exceedingly capable 
and conscientious worker, and it 
was known to many of his friends 
for some years past that he had 
been overworking himself. 

About two years ago Lawyer 
White suffered a complete nerv- 
ous breakdown and collapse, from 
which condition he never re- 
covered. During the summer he 
spent most of his time in Green- 
wood Lake with his family, en- 
deavoring to regain his health. 
Some years ago he built and es- 
tablished a home in the Eastside 
terrace section of the city, and 
always continued to reside in Pat- 
erson, going daily to the Hacken- 
sack office to transact business for 
the Title Company. 

Every one who knew Mr. White 
had the highest respect for his 
character and abilities. 

Mr. White is survived by his 
widow and five children. 








